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Issue
Has Smith failed to establish that the district court abused its discretion, either by
revoking her probation in both cases 45865 and 45866, or by denying her oral Rule 35 motion
for a reduction of sentence in case 45866?

Smith Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Smith pled guilty to felony DUI in case 45865 and, in September 2010, the district court
imposed a unified sentence of 10 years, with three and one-half years fixed, suspended the
sentence, and placed Smith on supervised probation for seven years. (R., pp.66-73.) Just over a
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year later, Smith violated her probation by committing and being charged with a new felony DUI
in case 45866. (R., pp.90-92, 94, 300-01.) After Smith admitted the probation violation in case
45865 and pled guilty to the new felony DUI charge in case 45866, the district court revoked her
probation in case 45865, imposed a concurrent, unified sentence of 10 years, with five years
fixed, in case 45866, and retained jurisdiction in both cases. (R., pp.94, 100-03, 315-19.)
Following a period of retained jurisdiction, in June 2012, the district court suspended both
sentences, and placed Smith on supervised probation for six years. (R., pp.108-12, 327-31.)
Approximately a year and a half later, in December 2013, Smith admitted to having
violated her probation in both cases by failing to abide by the court’s order that she “only receive
prescriptions from a single pharmacy provided by a single doctor,” frequenting an establishment
where alcohol is the main source of income, changing residences without permission, and failing
to report to her probation officer on two separate occasions. (R., pp.143-49, 156, 365-71, 377.)
The district court accepted Smith’s admissions and, in April 2014, reinstated her on supervised
probation, with the additional condition that she follow the treatment recommendations for her
mental and physical health as recommended by the staff at Idaho State Hospital South and
maintain her mental health medications as prescribed. (R., pp.161-64, 388-91.)
In December 2014, Smith again admitted to having violated her probation in both cases,
this time by failing to report to her supervising officer on seven separate occasions between July
and November 2014, using methamphetamine, failing to submit to 19 urinalysis tests, and failing
to attend and/or successfully complete treatment classes at Easter Seals Goodwill. (R., pp.17788, 200, 404-15, 462.) The district court accepted Smith’s admissions, revoked her probation in
both cases, and retained jurisdiction a second time. (R., pp.204-08, 471-75.) Following a period
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of retained jurisdiction, the district court placed Smith back on supervised probation in
December 2015. (R., pp.212-20, 479-87.)
By August 2016, Smith had absconded supervision. (R., pp.238-39, 503-04.) A bench
warrant issued and, in September 2017, Smith appeared before the court and admitted to having
violated her probation by absconding; a number of other probation violation allegations were
dismissed. (R., pp.235-37, 241-42, 251-52, 500-04, 506-07, 516-17, 526-27.) At the disposition
hearing, Smith requested that the district court reduce the fixed portion of the sentence in case
45866 to three and one-half years to correspond with the sentence in case 45865, which the
district court denied. (Tr., p.44, Ls.21-23, p.49, L.19 – p.50, L.10.) Subsequently, the district
court revoked probation in both cases and executed the underlying sentences. (R., pp.258-60,
531-33.) Smith filed notices of appeal timely from the district court’s orders revoking probation.
(R., pp.261-63, 534-36.)
Smith asserts that the district court abused its discretion by revoking her probation, in
light of her claims that “she has reached a point where she no longer wants to run, hide, or lie her
way through life” and wants “to make amends with herself and loved ones.” (Appellant’s brief,
pp.4-7.) Smith has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision to revoke probation lies within the sound discretion of the district court. State v. Roy,
113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v. Drennen, 122 Idaho 1019, 842
P.2d 698 (Ct. App. 1992). When deciding whether to revoke probation, the district court must
consider “whether the probation [was] achieving the goal of rehabilitation and [was] consistent
with the protection of society.” Drennen, 122 Idaho at 1022, 842 P.2d at 701.
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Upon revoking a defendant’s probation, a court may order the original sentence executed
or reduce the sentence as authorized by Idaho Criminal Rule 35. State v. Hanington, 148 Idaho
26, 28, 218 P.3d 5, 7 (Ct. App. 2009) (citing State v. Beckett, 122 Idaho 324, 326, 834 P.2d 326,
328 (Ct. App. 1992); State v. Marks, 116 Idaho 976, 977, 783 P.2d 315, 316 (Ct. App. 1989)). A
court’s decision not to reduce a sentence is reviewed for an abuse of discretion subject to the
well-established standards governing whether a sentence is excessive. Hanington, 148 Idaho at
28, 218 P.3d at 7. Those standards require an appellant to “establish that, under any reasonable
view of the facts, the sentence was excessive considering the objectives of criminal punishment.”
State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975 (2005). Those objectives are: “(1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrong doing.” State v. Wolfe, 99 Idaho
382, 384, 582, P.2d 728, 730 (1978). The reviewing court “will examine the entire record
encompassing events before and after the original judgment,” i.e., “facts existing when the
sentence was imposed as well as events occurring between the original sentencing and the
revocation of probation.” Hanington, 148 Idaho at 29, 218 P.3d at 8.
Smith is not a suitable candidate for continued probation, nor did the district court abuse
its discretion by denying her oral Rule 35 motion in case 45866, in light of her ongoing criminal
offending, disregard for the terms of community supervision, and her manipulation of the legal
system and members of the community. Smith has a lengthy criminal history that now includes
three felony DUI convictions, 12 misdemeanor convictions and multiple probation violations.
(PSI, pp.475-76.) In the two cases at bar, Smith was convicted of felony DUI once in 2010
(45865) and again in 2011 (45866). (PSI, p.476.) In case 45865, Smith lied about being
diagnosed with cancer, and also used her fictitious cancer diagnosis as an excuse for her behavior

4

when she was arrested in case 45866. (PSI, pp.474, 480, 506, 512; Tr., p.30, Ls.2-8.) While
awaiting sentencing in case 45866, Smith wrote letters to her mother asking her to forge letters
from Mountain States Tumor Institute confirming her cancer diagnosis and that she was a patient
there. (2/1/18 Tr., p.30, Ls.2-8.)
Smith not only manipulated people within the legal system, but has also manipulated
people in the community. (PSI, pp.665-760.) While on probation in September 2016, Smith
rented Pingnan Huang’s apartment on Airbnb, and subsequently damaged the apartment, used
drugs while in the apartment, and stole approximately $4,000 in personal belongings. (PSI,
pp.665, 724.) Just one week later, Mark Bayer reported that someone had stolen a package that
had been delivered to his front porch. (PSI, p.750.) The post office confirmed that the package
had been delivered, but no package was at the address.

(PSI, p.752.) Upon a search of

Craigslist, Mark was able to find the stolen items listed for sale and arranged to meet the person
selling the items. (PSI, p.752.) When the person selling the items failed to show up, police
officers were able to track down Smith, who admitted to stealing the items and trying to sell
them through Craigslist. (PSI, p.759.) One month later, Mario Schonviesner reported that Smith
stole from him after he befriended her and allowed her to stay at his residence. (PSI, p.727.)
Mario stated that while working as a taxi cab driver, he picked up a female fare who was
“extremely distraught” and drove her to her brother’s house. (PSI, p.729.) Identifying herself as
Katie Smith, she told Mario that she was in the process of a divorce from her husband in Oregon.
(PSI, p.729.) Mario stated that she became more distraught when she found out her brother was
not home, so he offered to allow her to stay as his home. (PSI, p.729.) One day after Smith left
his residence, Mario found that several of his possessions were missing, including $410 in U.S.
currency, $20 in $2 bills, $40 in quarters, $25 in Susan B. Anthony coins, a pair of bowling
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shoes, and a magazine. (PSI, p.729.) Smith’s repeated decisions to steal from others, along with
her criminal history and demonstrated inability or unwillingness to follow the rules of
probation—or even subject herself to supervision—show that probation was not achieving the
goals of rehabilitation or protection of the community.
At the disposition hearing for Smith’s probation violations, the district court articulated
the correct legal standards and addressed Smith’s ongoing manipulation of those in the legal
system and in the community, her failure to take responsibility for her actions, and her continued
disregard for the law and the terms of community supervision. (2/1/18 Tr., p.48, L.5 – p.55,
L.23.) In denying Smith’s oral motion to reduce her sentence in case 45866 the district court
stated, “I believe that this court has given you every reasonable and every possible chance. I
believe that the sentences today are absolutely fair, just and reasonable under the circumstances.”
(2/1/18 Tr., p.50, Ls.7-10.)

The state submits that Smith has failed to establish an abuse of

discretion, for reasons more fully set forth in the attached excerpt of the disposition hearing
transcript, which the state adopts as its argument on appeal. (Appendix A.)
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Conclusion
The state respectfully requests this Court to affirm the district court’s orders revoking
Smith’s probation in both cases 45865 and 45866 and its order denying Smith’s Rule 35 motion
for a reduction of sentence in case 45866.

DATED this 17th day of September, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of September, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
MAYA P. WALDRON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.
__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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1
2

address t he court before the final imposition. If there's
anything you would like to say, now would be t he t ime to

1

singing Elvis Presley's "Can't Help Falling in Love" while

2

3

do that and I'd be happy to hear anything you want to say.

3

walking to t he park with m e. He gives m e meaning and his
kindness gives me purpose .

4

THE DEFENDANT: Thank you, Your Honor. Dea r

5

Honora ble Judge Hoagland. This is t he part t hat I get to

6
7

- - I'm allowed to tell you who I am. I'd like to begin by
saying I'm sorry for lett ing you down and for letting my

8

son down.

9

I believe, Your Honor, that no one is bo rn

10

evil. No one is born alone. They become t hat way t hrough

11
12

choice and circumstance. I'm not evil. I'm not even
inherently a bad person. I promise you . I have seen

13

horri ble t hings and I've done horri ble things and it 's

14

changed me. And I've been desperate and I've done

15
16

desperate things, but does that mean I'm not worth t he
help?

17

4
5
6
7
8
9
10
11
12
13
14

15

I could list t he t ragedies and the wrongs

I'm worth saving since I was 22? That I 've nursed self
hatred and cultivated its existences for as long as I ca n
remember . I wa nt though, with all my heart, a peaceful
life filled with q uiet evenings and sober, sunlit
mornings. I'm getting my son ready for his school day,
packed lunchbox and all. I just don't think I deserve all
that. And I do know t hough that none of that can ever be
achieved wit hout a greater understa nding of myself and
where I fit in t his world and t hat I've done my best to
hide from why I am a fai lure and I have lost so m uch and

17

so many.
years . Please see something worth saving. I know I

am; an unrehabilitative, narcissistic, pathological liar,

18
19
20

21

monster. But my heart isn't in that pile of papers, Yo ur

21

22
23
24
25

Honor. My paperwork tells you in quot es t hat I love my
son, but it doesn't tell you that he saves my life every
day when he tells me about his batt les wit h super

22
23
24
25

vill ains. His lunch break at Longfellow Elementary or his
CHRISTINE ANN E OLESEK

t hat file on Kat ie Smith tell you t hat I haven't believed

16

18
19
20

that I've experienced and com mitted, but you've already
read my paperwork and you know what t he court believes I

Does it say t hat I'm afraid that I d idn't
fully realize any of t hat and now it's too late? Does

SRL-1044

Please don't send me away for anot her three
deserve t o be locked away and I know I deserve to lose t he
privilege of watch ing Sawyer g row up. You owe me not hing
and neit her does t he world or the people in it .
I know I've gotten chances I took for
gran ted and I know I 'm not special. I've been so lost, so
lonely and sad beyond d efi nition . I've had my mom , dad
CHRISTINE A NNE OLESEK
SRL-1 044
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1

Aunt Suzie, Uncle Co ry, Uncle Mike and Uncle Martin taken

48

1

All right then. Is t here any legal cause,

2

from me, from this world since 2009. And I am tired. I'm

2

3
4

bone t ired. I'm tired of being angry at God, at myself.
I'm tired of being afraid of you, of Mr. White, of th is

3
4

MR. STEWART: No, Your Honor.

5

court, of life. I'm tired of being terrified all the

5

THE COURT : All right. Ms. Smit h, based

6

time. I k now I'm meant for somet hing. I have to be since

7

there's something for all of this and all the suffering
I've caused .

6
7

upon your admission of absconding from probation in both
of t hese cases, t he court does find t hat you willfully

8

violated your probation. I t thus becomes my duty to use

8
9

I'm sorry. Please allow me one last

9

Mr. Stewart, you can t hink of why we shouldn't proceed
with t he d isposition at this t ime?

my own best judgment and t he appropriate sentencing

10

opportunity not to be forgotten in prison. But no matter

10

d iscretion t ha t 's required by law ba sed on sta tutes
enacted by our leg islat ure and cases decided by our
courts.

11

what, I t rust you. I t rust th is court and that doesn't

12

make any of t his easier. All my decisions have been made

11
12

13

ou t of fear . And I am here to tell Mr . White I'm sorry

13

14

and to tell t his court I'm sorry . I'm sorry. That's all.

14

15
16

THE COURT: All right. Now, Ms. Smith, I
noticed you were reading from a letter. Do you want us t o

16

impose a sentence that deters you and others from

17

attach that letter to the presentence materials? If we do

17

committ ing crime. The need t o provide rehabilitative

18
19
20

that, it doesn 't become part of the public record, but it

18
19
20

opportunities when and where available a nd appropriat e.

does become part of the permanent record in t his case.
That's a "yes"?

15

21

THE DEFENDANT : Yes.

21

22

THE COURT: All right. Well, we'll put that

23
24
25

letters from your brother and your friend, Jennie, as well
as t he letter from the Boise Rescue Mi ssion.

22
23
24
25

together wit h t he other documents here, which includes the

CHRISTINE A NNE OLESEK
SRL-1044
15 of 18 sheets

You heard me say to others ; I say it to you .
There are four main objectives in cri minal sentencing I
must look at. The need to protect society. The need to

And t he need to achieve t he object ives of punishment or
ret ribution.
Again, t he goal is to fashion a ju st and
fa ir sentence tha t fits both the crime and the crim inal.
In deciding upon t he sentence I've looked at
all the fact s and circumstances of t he underlying crimes,
your prior cri minal history, t he probation violations
CHRISTINE ANNE OLESEK
SRL-1044
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49
1

50

2

throughout time. The plea ba rgain agreement. Defendant 's
condit ion, character and attit ude. The informa tion,

2

will not reduce or commute t hat sentence. I will,

3

material and t he recommendations in the presentence

3

however, note t hat according to our calculations you're

4
5
6

report. The various agg ravating and m itigat ing fact ors.
The argum ents and recommendations of counsel and your own
statement.

4

entitled to 949 da ys cred it for time served in t hat case.

5
6

Now, Ms. Sm ith, I 've been involved in your
case for t he last t hree years or so. You've been in front

7

of me on multiple occasions. I believe t hat th is court

7

Therefore, it is the j udg ment of th is court

1

suspend t he sentence. I will not retain jurisdiction . I

8

that the following disposit ion will be imposed. I n case

8

has given you every reasonable and every possible chance.

9

num ber CRFE 2010 - 9700, the court will revoke t he

9

I believe t hat the sentences t oday are absolutely fair,

10
11
12
13
14

previous order suspending sentence and order of probation.
I will im pose the underlying sentence of t hree and a half

10

years fixed followed by six and a half years indet erm inant
for a total of ten yea rs imprisonment.

12
13

We will impose that sentence. I'm not going

j ust and reasonable under t he circumstances.
Fundamentally, ma'am, while today is

11

j udgment day and I'm the m outh that essentially proclaims
the judgment, ultim ately, ma 'am, you've put yourself in

14

prison. You know t hat. I k now t hat. I do believe that

15

16

to suspend it. I 'm not going to reduce it. I 'm not going
t o comm ute it. I'm not going to change it. I will,

you have some significant persona lity disorder cond it ions.
I don't know if it's narcissistic bord erline or

17

however, note t hat accord ing to our ca lculat ions you do

17

persona lity disorder or some combination. To a certain

18

receive credit for 1,041 days cred it fo r t ime served.

18

15

16

19

degree the scientists and the psycholog ists would tell you
t hat those conditio ns to some degree or another kind of

20

also revoke t he underlying order suspending sentence and

20

merge together, but pretty clearly without conscience o r

21

order of probat ion and impose the un derlying sentence of

21

without regard to others you have lied and manipulated

22
23
24
25

five years fixed followed by five years indet erm inant for
a total of ten. The sentence in t hat case to run

22
23
24
25

your way to where you've got here today. But in th e end,

19

I n case number CRFE 2011 - 16313, I will

concurrent with t he sentence in the 2010 case.
As wit h t he previous sentence, I will not
CHRISTINE A NNE OLESEK
SRL-1044

what you've done is lied and manipulated your way into
prison.
I was moved in reading the police reports
CHRISTINE ANN E OLESEK
SRL-1044
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1

and looking at the victim statements in the t hree petty

1

2
3

t heft cases. The case where you stole st uff from the
cabbie, li es and manipulation and caused him t o take pity

3

taxpayers of the State of I daho have spent t housa nds upon
t housands of dollars trying to help you out, keep you out
of prison, allow you to stay free and to raise your son .

hea lth court; not eligible for drug court.
I do t hink it's fair to say that the

2

4

on you, to bring you home, to allow you to stay in his

4

5

house because you had no place else to stay, and t hen

5

6

basically you stole what you cou ld from him.

6

We only req uired a little bit from you; that was tha t you

7
8

Sim ilarly, lies and manipulat ion t o rent t he
apartment from the Chinese fellow t hrough the Airbnb and

7
8

get a job, you stop violating t he law. But you were

9

you were only there a few days. You basica lly destroyed

9

I'm not a doctor. It's not up t o me to diagnose it.

unable to do t hat for whatever reason. I don' t k now why.

10

his house. Stole his ring, his iPod, a bun ch of gold

10

11
12

coins. Ot herwise trashed t he place in just a couple of
days.

11

All I know is t hat we have essentially
wasted thousands of dollars on you, expend ing every

12

possible resource that we could t o t ry to help you. And

13

And then t he case where you st ole t he
package from t he doorstep of your neighbor and t hen put

13

at th is point in time, ma 'am, at least from my

14

15

t he mat erials on Craig's List. He was t he one who t hen

15

perspective, you're a lost cause. I don't know that
there's anyth ing more that I could do t o help you and I

16

saw it on Crai g's List and not ified the police. I don't

16

don't th ink t hat showing leniency is any help whatsoever.

17

17

I t hink t hat j ust rewa rds your bad behavior.

18

know really what the status is on all those cases, but
near as I could tell, what's t rue and not true is now

18

19

substant ially doubtful in my mind , but t he story goes you

19

20
21

were using meth IV daily, living back and forth t o
Portland and back, homeless, couch surfing, no job.

20

wit h some rewards for your bad behavior. At least what I
would say immediate rewards, but t he long t erm

21

consequence, as you ca n see, is that you bu rned every

22
23
24
25

You've had many, many, many, many probation violations.

22
23
24
25

possible bridge that there is t o burn .

14

You've had at least t hree or more last-chance wa rnings.
You've had two riders. Both

a standard CAPP Rider as well

as the TC rider. You were rejected t wice from mental
CHRISTIN E A NNE OLESEK

SRL-1044
05/ 02/20 18 05 :33: 30 PM

You've mana ged to get through life so far

Would your brother, Jason -- is that his
nam e? Jared. Would your brother, Jared, have wri tten
t his letter if he knew t he t ru th ? I don't t hink so.
CHRISTI NE AN NE OLESEK

SRL-1044
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1
2
3

4
5
6

7
8

9

10
11

12

13
14
15

16
17
18
19

20
21

22
23

24
25

Would your friend, Jennie, have written this
letter if she knew the trut h? I really don't think so.
Frankly, Ms. Smith, I th ink anybody who
knows the truth about you and everything that you have
said and done and all the lies that you have told and all
the people that you hurt, I don't think any of those
people would support you . But thi s is the difference.
Family will always love you. They may not trust you.
They may not believe a th ing you say. But they will
always love you and that's what you get with family.
That's a good thing.
So here's the deal, Ms. Smith, some day
you 're going to get out; whether you get out and go back
to the same things that you have done in the past, I don't
know. I wou ld hope that you don' t, but I don't know.
There's scientific testing and evidence and research
basically shows that these personality disorders are
essentially difficult, if not impossible, to treat. You
can't ta ke drugs for them. They don't do any good.
Essentially it requires people to be held
accountable for their conduct, and that's what I'm doing
for you . And I th ink that's the best treatment possible
that I can do for you.
So timing is everything in life, Ms. Smith.
This is you r time to be held accountable for your conduct.
CHRISTINE ANNE OLESEK
SRL-1044
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2
3

4
5
6
7
8
9
10

11
12

13
14
15

16
17
18
19

20
21
22
23

24
25

I hope in the end it works and it teaches you a lesson. I
won't be sur prised if it doesn't, but I'll be the head
cheerleader rooting for you that It does. Rooting that
you can get back all the trust that you destroyed, that
you can rebuild all the bridges that you burned. I hope
for your sake that you can.
It's going to be a long and far more
miserable experience that you currently set yourself up
for if you don't turn this around, but ultimately it's
your life to live. I can't live it for you. I can only
hope that you do what you can and need to do in order to
live the life that you want to live, that you deserve to
live.
But you're the one that undermines and
destroys it; not me. Not Jeff White. Not the police.
Not anybody else. You 're solely responsible for the
misery that you're living in right now. And for that,
ma'am, I really do feel sorry for you. I don't have any
personal anger, animosity. I don't think that Mr. White
has any personal anger or animosity, but I believe, like
me, he agrees that you just need to be held accountable
and that maybe that will be what makes the difference five
years from now.
So that's the judgment of this court and
that's the reason why I believe the judgment is
CHRIST INE ANNE OLESEK
SRL- 1044
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1
2

3
4

5
6
7
8

9
10
11

12

13
14
15

16
17

18
19
20
21

22
23
24
25

reasonable, fair and just given all the unique and
totality of the facts and circumstances of this case and
the objectives of sentencing as required by law.
Ms. Smith, if you are dissatisfied with the
judgment of th is court, I want to remind you that you have
the right to appeal to the Idaho Supreme Court. If you
want to do that, a written notice of appeal would have to
be filed with in 42 days; that's six weeks from the date of
judgment.
If you want to appeal, just t ell Mr. Stewart
and he'll get the paperwork going. If you don't do that
in 42 days, you will have lost your r ight to appeal.
Counsel should return any written PSI's or
APSI's and delete or destroy any electronic versions.
Defendant will be remanded back to the
custody of the Ada County Sheriff for delivery to the
Idaho Department of Corrections for imposition and
execu ti on of the sentence forthwith.
I do intend to put in the judgment
forewarning that anybody who supervises the defendant in
custody or out of custody should be forewarned that she
cannot be trusted to tell the t r uth under any
circumstances.
All right. Anything else?
MR. WHITE : Not from the State, Your Honor.
CHRISTINE ANNE OLESEK
SRL-1044

17 of 18 sheets

1
2
3
4

5
6

Thank you.
MR. STEWART: No, Your Honor.
THE COURT : All right. Good luck to you,
Ms. Smith. I hope this works for you.
(That completes the proceedings for this
date.)
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*******

8
9

10
11

12
13
14

15

16
17

18
19
20
21

22
23
24
25
CHRISTINE ANNE OLESEK
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